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DISCLAIMER 
 
The contents of this paper and the comments made by the author in discussing the topics raised in it, are not, 
and should not be taken to be, legal advice.  Clayton Utz and the author trust that the information contained in 
this paper will be helpful to the reader.  However, this firm and the author accept no responsibility to any person 
for any errors or omissions in the information contained in this paper or stated during the discussion.  
No person should rely, in any way whatsoever, upon anything contained in, or omitted from, this paper or stated 
during discussion for the purpose of acting or failing to act.  Any reader or listener should take advice on any 
matter affecting him/her.  This firm and the author expressly disclaim all and any liability to any person who 
seeks to rely in any way whatsoever upon any information contained in, or omitted from, this paper or 
comments made by the author in discussion. 
 
Note 
This paper is a revised version of Working Paper No. PONC12. 
 
 
1 
INTRODUCTION 
 
In the present economic climate it is easy to get carried away by the negative aspects of the rationalisation and 
review process which has taken place.  As a person considering an offer to take up office with a non-profit 
organisation or as a person already holding such a position, one way of dealing with the increased exposure to 
liability may be to refuse the offer or resign from your position.  Although this is a legitimate risk management 
tool (and appropriate in some circumstances), it is essential to the recovery of the economy that the "close up 
shop mentality" does not prevail.  Although regulation of the business community and the community in general 
and enforcement of those regulations is increasing, the legal framework in which directors, officers and 
committee members of non-profit organisations operate has not substantially changed in recent times.  It is 
necessary to face up to liability exposures (many of which have existed for centuries) and take steps to manage 
those exposures in order to carry out the objects of the organisation you serve and which in turn serves the 
community. 
 
Although insurance forms only part of a risk management program and is only one form of risk financing, in 
many cases it is the cheapest and most effective aid to risk management. 
 
 
DIRECTORS' AND OFFICERS' INSURANCE AS PART OF A RISK MANAGEMENT PROGRAM 
 
Regardless of legal structure, directors, officers, council or committee members of non-profit organisations are 
exposed to personal liability and must consider directors' and officers' insurance ("D & O insurance") as an 
essential part of a risk management program.  If insurance is arranged in conjunction with a properly structured 
risk management program it is more likely that the insurance arranged will provide maximum protection at the 
best possible price.  This follows from the fact that the organisation will have identified risk exposure, evaluated 
those risks and designed an appropriate risk management program.  It is a fact that the less an insurance 
underwriter knows about a particular risk, the higher the premium charged to insure the risk will be.  The 
converse also applies. 
 
When arranging any form of insurance, the negotiations and the subsequent settling of the terms of the 
insurance should be treated like any other substantial commercial transaction.  In the case of D&O insurance, 
the limit of indemnity provided will usually exceed $5 million.  This represents a significant transfer of risk and it 
should follow that an organisation which expects to obtain a benefit for the premium paid should seek 
appropriate advice in relation to the nature and extent of the cover provided by the policy.  It most cases, it is not 
sufficient to accept an "off the shelf" D&O insurance policy as each policy should be tailored to the specific 
requirements of the individual organisation.   
 
In the case of directors' and officers' insurance (which term in this paper includes insurance for council and 
executive committee members of unincorporated associations), the insurance is personal insurance arranged to 
protect the director/officer in respect of personal liability.  As a result the director/officer should take an active 
interest in the arranging of the insurance and should have a full understanding of the nature and extent of cover 
afforded by the contract of insurance and the obligations imposed upon the director/officer in relation to pre-
contract disclosure, claims notification and co-operation procedures (which will be dealt with in more detail later 
in this paper). 
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WHAT IS D&O INSURANCE? 
 
Although D&O insurance has only come into vogue in the mid-1980's, it originated in the 1930's following the 
stock market crash in the USA.  The purpose of the policy is to protect directors and officers of organisations 
from personal liability incurred by them in the course of carrying out their duties as a director/officer of the 
organisation.  Where the organisation is able to indemnify the director/officer in respect of personal liability, the 
policy is also intended to provide cover to the organisation in respect of its liability to indemnify the 
director/officer.  This is the general purpose of the insurance.  However, the policies of insurance offered by 
insurance underwriters contain a number of exclusions and limitations and impose various obligations upon 
directors/officers which will be discussed later in this paper. 
 
Although D&O insurance has developed as a separate insurance product, it is the case that many other policies 
commonly taken out by organisations extend cover to directors/officers of the organisation.  It is common for 
public liability, broadform liability, product liability and professional indemnity insurance policies to provide as 
part of the standard cover or to provide as an extension cover to directors/officers.  Despite the fact that this is a 
generally accepted practice within the insurance industry, I will address some concerns in relation to this practice 
subsequently in this paper. 
 
The type and format of directors'/officers' policy required by any particular organisation will depend upon its 
structure and, particularly, whether it is regulated by the provisions of the Corporations Law.  In the case of an 
organisation which is regulated by the provisions of the Corporations Law the contract of insurance will usually 
be divided up into two policies: 
 
1. A company reimbursement policy - which provides insurance to the company in respect of its liability 
pursuant to indemnities lawfully given to its directors/officers -the premium for this policy is paid by the 
company. 
 
2. A directors'/officers' liability policy - which provides insurance to the director/officer for personal liability 
in respect of which he is not entitled to an indemnity from the company - the premium for this policy 
should be paid by the director/officer. 
 
The policy of insurance is usually arranged by the company.  As discussed earlier, it is essential that 
directors/officers take an active part and keep informed in relation to the negotiation of the policy and, where 
necessary, take independent advice on the nature and extent of cover afforded by the policy.  At the very least, 
the directors/officers should require a presentation by the organisation's broker and legal advisers explaining the 
nature and extent of the cover provided, the obligations of the director/officer in respect of pre-contract 
disclosure and claims notification and co-operation procedures. 
 
In addition to the split policy format of D&O insurance, the following other forms of D&O insurance are 
available: 
 
1. Personal D&O insurance - this policy is taken out in the individual name of the director/officer and may 
cover his liability as a director/officer of one or more corporations.  This form of cover is difficult to 
obtain, relatively expensive and can be subject to substantial limitations. 
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2. Directors' and officers' legal expenses insurance - this is a specialised legal expenses cover available to 
directors and officers.  It is not within the scope of this paper to address this cover in any detail. 
 
Although D&O insurance is becoming more popular, there are still very few underwriters who are prepared to 
provide the cover and probably less brokers and legal advisers who understand the insurance.  It follows that 
when arranging the insurance the organisation and the director/officer should satisfy themselves that the 
underwriter has sufficient experience in providing D&O insurance and that its broker and legal advisers are able 
to properly advise the organisation in relation to the insurance.  The person charged with arranging the insurance 
on behalf of the organisation may be in breach of his/her obligation to the organisation and/or the directors and 
officers proposed to be covered by the policy if he/she has not taken all reasonable steps to ensure that adequate 
cover is provided.  Any claim by the organisation or the directors/officers against that person in the event that 
they are not adequately covered for a particular risk would usually not be covered by insurance.  As a result, the 
person arranging the insurance may be personally liable.  This highlights the importance of involving all those 
concerned in the process of arranging the insurance. 
 
 
WHO SHOULD PAY THE PREMIUM? 
 
As explained earlier in this paper, the usual format for D&O insurance is that the policies are split into a 
company reimbursement and D&O liability policy.  The company pays the premium for the company 
reimbursement policy and the directors/officers pay the premium for the D&O liability policy.  Although the 
practice varies, the company usually pays 90%-95% of the overall premium and the directors/officers pay 
between 5%-10% of the premium. 
 
This format and practice has developed as a result of Section 241 of the Corporations Law which effectively 
prohibits the company or a related body paying the premium in respect of a policy that indemnifies 
directors/officers of the company against liability that would otherwise attach to the director/officer in respect of 
any negligence, default, breach of duty or breach of trust in relation to the company.  The Section: 
 
1. Only applies to an organisation regulated by the Corporations Law. 
 
2. Provides that an indemnity given contrary to the Section is void.  This would include a policy of 
insurance indemnifying a director/officer if the premium was paid by the company or a related body. 
 
3. Provides that a company can indemnify its directors/officers against liability incurred in successfully 
defending civil or criminal proceedings, including an application for relief from liability under the 
Corporations Law. 
 
4. Extends the definition of "officer" to include employees of the company, a receiver or receiver and 
manager of property of the company and a liquidator of the company. 
 
The Section poses a number of difficulties: 
 
1. It is not clear whether the prohibition against the company indemnifying directors/ officers, and/or paying 
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the premium for a policy of insurance which indemnifies the directors/officers, is limited to claims by or 
on behalf of the company against its director/officer in relation to the management of the company or 
whether it extends to any claim, whether by the company or other third parties, including shareholders, 
customers and the public.  If the narrow view applies, it would not be necessary for directors/officers to 
contribute towards the premium in most cases as D&O policies usually exclude claims by or on behalf of 
the company.  However, underwriters and brokers have adopted a conservative approach by splitting the 
policies and requiring the director to contribute to the premium which assumes that the wider 
interpretation of the prohibition applies.  In many respects this practice is artificial and may also be 
subject to challenge.  Although, while solvent, it is unlikely that an underwriter would take the point, 
there must be some risk that the policy would not be enforceable if challenged by a liquidator. 
 
2. If the wider view is correct, the same practice for splitting of premiums should be adopted where the 
organisation's public liability, product liability, professional indemnity and other policies of insurance 
extend cover to directors/officers of the organisation.  Given that the term "officer" in Section 241 
includes employees, the only way of complying with the Section may be for the directors/officers 
(including employees) of the company to pay the majority of the premium. 
 
Clearly, the current state of the legislation is unsatisfactory.  Although reform has been proposed to the 
legislation it may be sometime before the legislation is amended. 
 
As a practical precaution in the interim companies operating as non-profit organisations and their 
directors/officers should obtain written confirmation from their underwriter or prospective underwriter that the 
underwriter will not rely upon the provisions of Section 241.  Although this will not affect the enforceability of 
the policy of insurance it will make it difficult for the underwriter and/or any liquidator to challenge the contract's 
enforceability.  The writer is aware of at least one D&O policy of insurance which specifically provides that it is 
subject to the provisions of any Statute governing the construction of the policy and that if it is inconsistent with 
the Statute the policy is amended so as to comply with the Statute.  In the case of a policy which purported to 
provide cover to directors/officers in circumstances which offend Section 241, such a provision would effectively 
negate any ability of the directors/officers to obtain protection under the policy. 
 
 
WHO IS COVERED BY D&O INSURANCE? 
 
It is important to examine carefully who is covered by the policy.  Some policies will identify specific 
directors/officers to whom the policy extends.  Other policies simply cover generally "directors/officers of the 
company or organisation", including directors/officers appointed or retiring during the period of cover.  If that is 
the case, it is essential to examine the definition of the terms "director" and "officer" to ensure that the policy 
covers all of those that the organisation wishes to protect.  In the case of a company, this is particularly so given 
that the Corporations Law contains at least seven relevant definitions of the term "officer".  All these definitions 
include the term "director" which is defined by Section 60 of the Corporations Law to include persons acting in 
the position of a director of a company, whether or not they are validly appointed or whether or not they are 
duly authorised to act.  The definition includes any person in accordance with whose directions or instructions 
the directors of the company are accustomed to act.   
 
Some policies limit cover to "directors, secretaries and executive officers" of the organisation.  The term 
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"executive officer" is defined to mean any person who is concerned, or takes part, in the company's management. 
 As the indemnity prohibition imposed by Section 241 extends to employees of the company and employees, 
although not directors or executive officers, may attract liabilities in relation to the company, consideration needs 
to be given as to whether the policy should be extended to those employees. 
 
Retiring or newly appointed directors should ensure that they will be properly protected upon their appointment 
or retirement.  Most policies will cover retiring and newly appointed directors for claims made against them 
during the currency of the policy.  However, some policies do not provide this cover and this aspect should be 
carefully checked.  In addition, even if the policy held by the organisation at the time of the director's/officer's 
retirement covers retiring directors/officers, the retiring director/officer may subsequently become uninsured if 
the company ceases to trade or the company takes out insurance with another insurer which does not include the 
retiring director.  The best way for the retiring director/officer to protect himself/herself may be to obtain 
personal cover in respect of any claims which may be made against the director/officer after retirement.  
Although this would involve the director/officer paying the premium personally, it is likely that the premium 
would be substantially less than the usual premium and, in any event, peace of mind after retirement is probably 
worth it. 
 
In the case of an unincorporated organisation, consideration needs to be given to whether the policy is to extend 
to all members of the association or whether the cover is only required for committee/council members and 
executive staff. 
 
In each case, directors/officers should ascertain whether the policy extends cover to directorships of other 
organisations held by the director/officer at the direction of the principal organisation.  If cover is not provided 
by the principal organisation's policy the director/officer should ensure that it is available with the other 
organisation. 
 
 
NATURE OF COVER PROVIDED - "CLAIMS MADE" POLICY 
 
As with professional indemnity policies, the cover provided by D&O insurance is in respect of "claims made and 
notified" to the insurer during the period of insurance.  The period of insurance is usually 12 months for each 
period that the cover is obtained.  Unless special terms are negotiated, the policy will generally not cover a claim 
made against the director/officer after the policy has expired.  I have already addressed the position of a former 
or retired director/ officer.  In some cases, if an insurer refuses to renew cover, the director/officer may be able 
to obtain an extended reporting period.  The usual practice is for the insurer to charge 50% of the previous year's 
premium and the director/officer will then be covered in respect of claims made during the 12 months following 
expiry of the policy but only in respect of acts or omissions of the director/officer during the previous period of 
insurance, ie. the director/officer will not be covered for a claim arising out of an act or omission which occurred 
after the original period of insurance expired. 
 
Recent Court decisions have extended the cover which underwriters intended to provide in "claims made and 
notified" policies.  However, from a practical point of view directors/ officers should assume that these limitations 
apply and should immediately give notice to underwriters of any claims or potential claims, including knowledge 
of circumstances which may subsequently give rise to a claim, even though the prospect may appear unlikely.  
In addition, although it may lead to an increase in premium upon renewal, organisations and their 
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directors/officers should continuously monitor and gather information in relation to claims and potential claims 
and implement a program to ensure that, prior to expiry of the policy, an appropriate person within the 
organisation has been advised of all claims or potential claims and notice has been given to the insurer.   
 
 
COMMON EXCLUSIONS & CONDITIONS 
 
Although there are a number of underwriters providing D&O insurance, the extent of cover provided is 
generally similar.  The following is a check-list of matters which should be kept in mind when purchasing D&O 
insurance or reviewing current insurance held by the organisation: 
 
1. What is covered? 
D&O insurance purports to cover directors/officers for wrongful acts committed by them whilst acting as 
a director/officer of the organisation.  A "wrongful act" is usually defined as: 
"Any error, mis-statement or misleading statement, act or omission, or neglect or 
breach of duty made, committed or attempted in the course of performing duties 
as a director/officer." 
 
Although some policies provide professional indemnity cover and personal injury (ie. public liability and 
product liability) cover in conjunction with directors and officers liability cover, most policies specifically 
exclude liability incurred by the director/officer in a professional capacity and liability to third parties for 
personal injuries.  If so, the director/officer should ensure that separate cover is arranged to respond to 
these liabilities. 
 
2. Claims by or on behalf of the organisation and/or directors/officers. 
Generally D&O insurance will exclude claims against the director/officer by or on behalf of the 
organisation or by other persons insured by the policy.  In practical terms, this can substantially reduce 
the extent of the cover provided by the policy.  Although there is not a great deal of empirical 
information available in relation to claims experience, reported cases and anecdotal evidence suggests 
that claims against directors/officers by the company (after a new board has been constituted or claims 
brought by the liquidator of the company) are common.  In addition, claims by employees against 
directors/officers are also common.  Where the cover provided by the policy extends to employees, an 
exclusion excluding such claims will significantly reduce the cover offered.  As far as possible, attempts 
should be made to negotiate a reinstatement of cover in these circumstances. 
 
3. Fraud and dishonesty. 
Claims brought about or contributed to by any dishonest, fraudulent, criminal, malicious, wilful or 
reckless acts or omissions are not covered.  It is becoming common for these exclusions not to extend to 
directors/officers who are not actively involved in the relevant conduct or who were not aware of the 
conduct.  In some cases, even though an allegation of fraud or dishonesty is made against a director/ 
officer, the policy will provide cover to the director/officer unless it is subsequently established that there 
was actual fraud and dishonesty by the director/officer which brought about the claim. 
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4. Are fines and penalties covered? 
Invariably any liability of the director/officer to pay a fine or penalty is excluded from the cover.  In any 
case, even if there was not a specific exclusion, an indemnity in respect of a fine or penalty is often not 
enforceable.  Although the actual liability for the fine or penalty is not covered, policies will often provide 
cover in respect of the costs of successfully defending a prosecution or action to recover a penalty. 
 
5  Pollution and environmental liabilities. 
D&O policies generally exclude any pollution or environmental liability risks.  It is possible for the 
organisation to obtain separate environmental impairment liability insurance.  However, the premiums 
for such insurance are substantial and underwriters impose very strict requirements for providing the 
cover.  Further, as the premium is usually paid by the company, any protection purported to be given to 
directors/officers by an environmental impairment liability policy may be void as a result of Section 241 
of the Corporations Law. 
 
6  Limit of liability and excess. 
It is necessary for the organisation to consider carefully the amount of insurance required.  This must 
reflect the organisation's potential exposure to liability.  It is usual for D&O policies to provide that the 
limit of indemnity is a limit "in aggregate" in respect of all claims during the period of insurance.  This is 
significant where the persons insured by a D&O policy are numerous.  In the event of a claim the 
directors/officers may have different interests and it may be necessary for each director/officer or 
different groups of directors/officers to have separate legal representation.  Where the claim is 
substantial, the limit of indemnity may be substantially eroded or completely taken up by the legal costs 
incurred in defending the claim, the result being that if one or more of the directors/officers is found 
liable, the insurance will not respond to that liability.  The fact that a number of claims may be made 
during one period of insurance against one or more directors/ officers must be taken into account when 
determining the limit of indemnity required. 
 
Invariably, the director/officer will be required to pay the first part of any claim.  The amount of this 
payment is referred to as "the excess".  The usual rule is that the greater the exposure of the 
director/officer, the higher the excess.  In the event that a third party brings a claim against a number of 
the directors/officers of the organisation, consideration should be given to whether the policy requires 
each director/officer to contribute an excess or whether the excess is aggregated.  The latter position is 
preferable and should be negotiated if at all possible.  In that case, there should be some agreement 
between the directors/officers in relation to payment of the excess. 
 
7  Legal costs cover. 
The D&O liability policy will usually provide cover in respect of defence costs associated with any claim 
covered by the policy.  It is generally necessary to obtain the insurer's written consent to incurring the 
costs and advisable to enter into a costs agreement with the insurer.  A check should be made to 
determine whether or not defence costs are paid in addition to the limit of indemnity or are included 
within the limit of indemnity.  In addition, the director/officer should check to see whether defence costs 
will be paid progressively or only at the conclusion of the action. 
 
As a number of claims are excluded by the standard D&O liability policy, the director/officer may be 
exposed to substantial liabilities in defending such excluded claims.  It is possible in some cases to obtain 
 
 
8 
limited cover in respect of legal defence costs of defending certain excluded claims.  It is usually 
necessary for the director/officer to individually take out a separate policy. 
 
8  Non-imputation clause. 
A number of the obligations imposed upon directors/officers by the policy of insurance, including pre-
contract disclosure, are joint and several obligations.  As a result, failure by one director/officer to comply 
with the obligation may affect the ability of other directors/officers to enforce the policy.  As an innocent 
director/officer it is important to ensure that the policy includes a "non-imputation clause".  This clause 
usually provides that a breach of obligation by one director/officer will not affect a claim by an innocent 
director/officer. 
 
These are only some of the limitations and exclusions commonly found in directors'/officers' policies.  This 
analysis should highlight the importance of being fully aware of the terms and conditions of the policy and of the 
need to take active steps to negotiate reinstatement of cover which is excluded.  In view of the complexity of 
D&O insurance, it is advisable to engage appropriate consultants to carry out an audit to identify the extent of 
protection required and the suitability of any insurance coverage arranged. 
 
 
PURCHASING D&O INSURANCE AND THE NEED FOR FULL DISCLOSURE 
 
The law of insurance requires that the parties to the contract of insurance act towards each other with the utmost 
good faith.  The principle of "utmost good faith" involves concepts of reasonableness and fair dealing, although 
the exact meaning of the term is yet to be authoritatively defined by the Courts.  
 
The need to make full disclosure to the insurer in respect of matters which will assist the insurer in deciding 
whether to grant insurance, assess the premium and formulate the terms of the insurance is an incidence of the 
principle of good faith.  The duty of disclosure has been codified by the provisions of the Insurance Contracts 
Act (Part IV).  The effect of these provisions is that an insured, which generally includes all those to be covered 
by the policy of insurance, has a duty to disclose to the insurer, before the contract of insurance is entered into, 
every matter that: 
 
1  is known to the insured; and 
 
2  which the insured knows to be, or a reasonable person in the circumstances could be expected to know 
to be, a matter relevant to the decision of the insurer whether to accept the risk and, if so, on what terms. 
 
 
9 
To a large extent, the nature and extent of the duty of disclosure is affected by the information sought by the 
insurer in the proposal completed by the insured prior to taking out the policy of insurance.  In the case of D&O 
insurance, the information required to be disclosed can include very technical and detailed financial information 
about the organisation.  Too often, insufficient attention is given to the completion of proposal forms and 
compliance with the duty of disclosure. As D&O insurance is granted on a "claims made" basis, proposals often 
enquire whether the applicant for insurance is aware at the time of applying for insurance of any circumstances 
which may give rise to a claim.  If relevant circumstances are disclosed, the insurer will often exclude any claim 
which may subsequently arise out of those circumstances or increase the premium to take account of the 
additional risk.  In order to properly respond to such an enquiry, it is incumbent upon the applicant for 
insurance to make enquiries of all relevant staff and all those proposed to be covered by the insurance to ensure 
that they are not aware of any such circumstances.  Often proposals are completed by the organisation's secretary 
or other administrative officer who can only disclose information personally known to him/her.  The risk 
associated with this procedure is enormous compared with the relative ease of ensuring that appropriate 
investigations are carried out.  If information is not disclosed, the insurer may be able to avoid the policy of 
insurance or refuse to pay a particular claim. 
 
The need to make enquiries of all persons who are to be covered by the policy, is highlighted by a recent 
decision of the High Court of Australia, in relation to a policy of insurance where more than one individual was 
insured.  In that case it was held that non-disclosure by one person insured by the policy will affect the rights of 
all of those claiming under the policy.  As indicated earlier in this paper, some D&O policies provide relief in 
these circumstances by specifically stating that non-disclosure by one director/officer will not affect a claim by an 
innocent director/officer. 
 
Nevertheless, the need for all those affected by the policy of insurance to become involved in arranging the 
insurance is one again emphasised.  The age-old motto that "prevention is better than cure" is very relevant in this 
context. 
 
 
SUMMARY 
 
If there is one important message I would like to leave you with it is that, like all aspects of risk management, it is 
necessary to devote time and energy to ensure that proper and effective insurance arrangements are in place.  
There is no doubt that D&O insurance or personal liability insurance for directors/officers and 
committee/council members is essential.  However, if the people to be protected by the insurance do not take an 
active role in arranging the insurance and do not seek appropriate advice to ensure that they obtain the cover 
they require, the money spent on premiums, which can be quite substantial, will be wasted. 
 
As with all insurance policies, a D&O insurance policy represents a substantial investment in risk financing.  At 
the very least, directors/officers should take the following steps: 
 
1  They should fully understand the nature and extent of the cover provided by the policy of insurance. 
 
2  Be aware of the obligations imposed upon them by the policy and take steps to ensure that they comply 
with those obligations. 
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3  Seek appropriate advice from the organisation's lawyers and insurance brokers and ensure that those 
providing the advice have a sufficient understanding of the issues involved. 
 
4  Implement procedures to ensure that full disclosure is made to the insurer prior to taking out or 
renewing D&O insurance. 
 
5  Implement procedures for identification of claims and potential claims and notification of claims and 
potential claims prior to expiry of the policy. 
 
6  As the protection provided by the policy is personal to directors/officers they should take independent 
advice if they are uncertain about the nature and extent of cover provided or not satisfied with 
arrangements made by their organisation. 
 
7  Importantly, be aware that if the organisation decides not to renew the insurance, the director/officer will 
not be covered in respect of claims subsequently made. 
 
D&O insurance is not a matter which should be left to others to arrange.  The need to be informed and take 
advice in relation to this complex area will make the difference between failure and a successful risk management 
program. 
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